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I.  INTRODUCTION 

 

 Defendant, Marcel Roquemore, appeals from his convictions for two counts of 

attempted murder.  (Pen. Code,1 §§ 187, subd. (a), 664.)  The jury also found:  the 

attempted murders were willful, deliberate and premeditated (§ 664, subd. (a)); 

defendant, a principal, personally used and discharged a firearm causing great bodily 

injury (§ 12022.53, subds. (b), (c), (d), (e)(1)); and the conduct promoted street gang 

activities.  (§ 186.22, subd. (b)(1).)  In the published portion of this opinion, we discuss 

whether defendant unequivocally asserted his right to counsel when interrogated on 

September 27, 2002.  We conclude the question defendant asked concerning an attorney 

on September 27, 2002, was equivocal.  Hence, defendant’s statements made on 

September 30, 2002, were properly admitted as evidence against him.  (Davis v. United 

States (1994) 512 U.S. 452, 458-459; People v. Gonzalez (2005) 34 Cal.4th 1111, 1122-

1127.)   

 

II.  FACTUAL BACKGROUND 

 

 We view the evidence in a light most favorable to the judgment.  (Jackson v. 

Virginia (1979) 443 U.S. 307, 319; People v. Osband (1996) 13 Cal.4th 622, 690; 

Taylor v. Stainer (9th Cir. 1994) 31 F.3d 907, 908-909.)  On September 27, 2002, 

Rodrigo Pineda and Martin Espinoza were sitting on the steps of an apartment building in 

Long Beach.  Two Black men dressed in black sweatshirts approached them and asked, 

“Where are you from?”  Mr. Espinoza said they were from “nowhere.”  Thereafter, the 

two Black men drew guns and began shooting.  Mr. Espinoza fell forward after he was 

shot in the arm.  Mr. Pineda turned to run away.  Mr. Pineda heard about 10 shots as he 

 
1  All further statutory references are to the Penal Code unless otherwise indicated. 
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ran.  Mr. Pineda was shot in the back of both legs and his left foot.  Mr. Pineda fell and 

blacked out after he was shot.    

 Long Beach Police Officer Matthew Esproles arrived at the shooting scene.  

Officer Esproles saw the two bleeding victims, who described the two assailants and said 

they had fled.  Officer Esproles broadcast a description of the assailants as two Black 

males crossing Seventh Street, possibly into the park or school.  Officer Esproles 

described the assailants as two African American men, one tall and thin and the other 

shorter.  Both wore black clothing.  Ten shell casings and three projectile fragments were 

found at the scene.  Seven of the casings were .380 caliber and three were .40 caliber.   

 Police Officer Michael Bolling heard the radio dispatch regarding the shooting.  

Officer Bolling heard that the two assailants ran in the direction of Caesar Chavez Park.  

Based upon the facts and descriptions given, Officer Bolling went to an area of the park 

where local African-American gang members often congregated.  Officer Bolling was 

familiar with the fact there had been numerous gang-related shootings between Hispanic 

and Black gangs in the area.  Officer Bolling saw five to eight young Black men standing 

in front of a residence.  Officer Bolling spoke with the men about what had occurred.  

Officer Bolling patted each man down.  As he was speaking to the men, Officer Bolling 

saw a Black man dressed in dark clothing and a hooded sweatshirt.  The man, who 

ultimately turned out to be defendant, was running in Officer Bolling’s direction.  Officer 

Bolling then made eye contact with defendant.  Thereupon defendant turned around and 

ran back into an alley in the opposite direction.  Officer Bolling alerted other officers by 

radio that defendant was fleeing. 

 Officer Sovanna Ly drove into the alley where the defendant had fled.  Officer Ly 

saw defendant running in the alley.  Officer Ly ordered defendant to stop.  Defendant 

was then detained. Officer Ly noticed that defendant wore black pants and was holding a 

black sweatshirt.  Defendant was sweating profusely and had a rapid heartbeat.  Officer 

Bolling came to the patrol car where defendant was detained.  Officer Bolling recognized 

defendant as the same individual who had fled into the alley.  Officer Ly drove defendant 



 

 4

to a nearby hospital, where individual field showups were conducted with the two 

victims.  After being admonished, both Mr. Pineda and Mr. Espinoza identified defendant 

as one of the individuals who shot at them.  Mr. Pineda later identified defendant in a live 

lineup and at trial as one of the two men who fired their handguns.  Mr. Espinoza was 

unable to identify anyone at the live lineup or at trial.  Detective Hector Guiterrez, who 

interviewed Mr. Pineda at the hospital immediately after the shootings, was present when 

the field showup of defendant was conducted.  Detective Guiterrez testified as to 

defendant’s appearance.  Defendant had altered his appearance since he was arrested.  At 

trial, defendant was more clean cut and well groomed.  Defendant was wearing his hair in 

a shorter, thicker “Afro.”    

 Defendant was arrested after being identified by the victims at the hospital.  

Defendant was advised of his constitutional rights while being driven to the police 

station.  Defendant acknowledged that he understood those rights.  Thereafter, defendant 

said he had recently been “jumped” by some male Hispanics.  Defendant was again 

advised of his constitutional rights.  Officer Ly then re-interviewed defendant.  At one 

point, defendant was asked if he “tossed” the gun in the park.  Defendant responded, 

“No.”  Defendant was asked who was the second “suspect?”  Defendant said he did not 

know.  Finally, defendant said he was confused.   

 Detectives Richard Birdsall and Scott Lasch interviewed defendant on 

September 30, 2002, regarding other shootings involving the local Black gang.  This was 

three days after defendant’s arrest.  Defendant spoke willingly with them.  Detective 

Birdsall asked defendant for the names of gang members involved in shootings at 20th 

and Pine Streets.  Defendant gave Detective Birdsall five or six names, including Edward 

Crawford.   

 Detective Guiterrez had spoken to defendant on September 6, 2002.  At that time, 

defendant identified himself as a member of the local Black gang.  As noted, defendant 

was later interviewed by Detective Birdsall on September 30, 2002.  On September 30, 

2002, defendant indicated that he had been a member of the local Black gang, but no 
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longer associated with gang members.  Detective Mark McGuire had been assigned to the 

gang enforcement section of the Long Beach Police Department for six years.  Detective 

McGuire was very familiar with the local Black gang.  The local Black gang had 

approximately 800 to 1,000 documented members.  Members often had tattoos depicting 

the gang letters and the clique or set to which they belonged.  At the time of defendant’s 

arrest in this case, he had three tattoos typically found on members of the Black gang.  

Detective McGuire testified that the primary criminal activities of the local Black gang 

involved vandalism, robbery, burglary, assault with a deadly weapon, attempted murder, 

murder, auto theft, forgery, fraud, kidnapping, residential robbery, and carjacking.  On 

March 29, 2001, Dominique Beatty Oden, a member of the local Black gang, was 

convicted of first degree murder and attempted murder.  On August 13, 2002, another 

member of the local Black gang, Santawn Atuanya Miller, was convicted of four counts 

of attempted murder and one count of murder.  On December 24, 2002, Wallace Wendell 

Vaughn III, a member of the local Black gang, was convicted of first degree murder and 

eight counts of attempted murder.   

 According to Detective McGuire, the primary enemies of the local Black gang 

were members of a Long Beach based Hispanic gang.  Conflict between the gangs was 

prevalent from 1995 to the time of trial in this case.  During that time there were 

numerous murders and attempted murders between the gangs.  When a gang member 

inquires, “Where are you from,” it involves a challenge from one gang to another and 

typically occurs just prior to some type of violent action.  The local Black gang was also 

known to target male Hispanics who were not necessarily gang members.  The local 

Hispanic gang members often wear “Raider” colors or black jerseys with silver numbers.  

By targeting Latinos, the Black gang members gain an intimidation factor over Hispanic 

gang members and innocent citizens.  According to Detective McGuire, this allows the 

Black gang to dominate the territory and continue criminal activities within the 

neighborhood.  It also allows the Black gang to dictate the sale of drugs in the 

neighborhood.   
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 A Black gang member who committed an attempted murder would bolster his 

reputation and status with the gang.  Detective McGuire addressed the situation where a 

member of a Black gang had been beaten by male Hispanics.  In that case, there would be 

an expectation that the Black gang would retaliate against the individuals who 

participated in the beating or simply attack any Hispanic person.  Detective McGuire 

explained:  the local Black gang in Long Beach often held meetings to discuss the crimes 

they were committing and assigned members to commit them; the local Black gang often 

assigned members who were similar in height, weight, and stature to commit crimes 

while dressed similarly in dark clothing; by doing so, they avoided capture and made it 

more difficult for witnesses to identify them; the gang members often wore baseball caps, 

knit caps, hooded sweatshirts, and scarves to conceal the top of their heads and faces; and 

the gang members also frequently disposed of the guns used in the crime in the event the 

police follow them.  Detective McGuire believed defendant was a member of the local 

Black gang.  This was based upon:  defendant’s tattoos; his self-admitted membership; 

and his association with other gang members.    

 

III.  DISCUSSION 

 

A.  Defendant’s September 30, 2002 Statements to Detective Birdsall 

 

1.  Defendant’s statements to police 

 

 Defendant argues with considerable precision as follows.  On September 27, 2002, 

he concluded a period of interrogation by unequivocally asserting the right to the 

assistance of counsel.  Several days later, on September 30, 2002, while still in police 

custody, defendant was approached by two detectives who did not readvise him of his 

Miranda rights.  Defendant argues that because he unequivocally asserted his right to 

counsel on September 27, 2002, no interview could occur on September 30, 2002 without 
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compliance with the prerequisites set forth in Edwards v. Arizona (1981) 451 U.S. 477, 

484-485.  (See People v. Stitely (2005) 35 Cal.4th 514, 535; People v. Gonzalez, supra, 

34 Cal.4th at p. 1122.)   

 

a.  factual and procedural background 

 

 Prior to trial, the trial court conducted a hearing pursuant to Evidence Code 

section 402 on defendant’s objection to the admission of his September 30, 2002, 

statements to the police.  In reference to the September 30, 2002, interview by Detective 

Birdsong, defendant’s trial attorney argued:  “[T]he questioning was in violation of his 

Miranda rights and his right-to-counsel rights.  So for these purposes, it’s in violation of 

the Fifth and Sixth Amendment of the Constitution, and it should not be admitted.  [¶]  

 . . . .  Once he invoked his right to call a lawyer, I believe that anything after, he had to 

be readvised when asked questions that would lead to incriminating information on this 

case.”    

 According to Officer Ly, defendant was driven to a hospital and then to the police 

station in Long Beach.  While being driven, defendant was advised of his Miranda rights.  

Officer Ly read the Miranda warnings to defendant from a standard admonishment card.  

Defendant was asked if he understood his rights.  Defendant said, “Yes, sir.”  Defendant 

then asked if he could say something.  Officer Ly responded:  “Go ahead.  You know 

your rights.”  Defendant then said that he had been “beaten up” by some “male Hispanic” 

gang members.  Defendant was asked if he was upset and the shooting was in revenge.  

Defendant did not respond to the question about revenge.  Once at the police station, 

defendant asked to speak to Officer Ly alone.  Officer Ly told defendant that once they 

completed the booking paperwork, the could go upstairs to an interview room and talk.  

Thereafter, Officer Ly took defendant to an interview room.  Defendant was asked if he 

remembered his Miranda rights.  Defendant said that he did.  Defendant was asked if he 

had “tossed” the gun in the park.  Defendant responded, “No.”  When asked who had 
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been with him, defendant “mumbled” that he did not know.  Defendant also asked how 

much time he “was looking at doing.”  After asking how much time he was “looking at,” 

defendant said he was confused.  Officer Ly described what defendant said next, “Can I 

call lawyer to talk to me or his mom.”  At another point Officer Ly described the 

conversation, “He said he was confused, and he asked if he could call his lawyer or his 

mom to talk to me.”  When questioned by the trial court, Officer Ly testified defendant’s 

exact statement, made all in one sentence, was, ‘“Can I call a lawyer or my mom to talk 

to you?”’  The court adduced the following testimony:  “THE COURT:  Did he at any 

time state simply, can I call lawyer, period?  Not the word ‘period,’ of course,  But did he 

make that short statement?  [¶]  THE WITNESS:  No, he didn’t make that short 

statement.”    

 As to whether defendant had invoked the right to counsel or silence, Officer Ly 

testified, “I don’t believe he invoked his rights at all.  I just – I didn’t think we were 

getting anywhere because he was confused at the time, so maybe he needed to some time 

to think about it.”’  Defendant was not immediately provided with the opportunity to 

make a telephone call.  When asked if defendant was immediately provided with the 

opportunity to make a telephone call, Officer Ly testified:  “Not then.  At that time, he 

didn’t make it clear he wanted to talk to his lawyer then and there.”   

 On September 30, 2002, Detective Birdsong, accompanied by another 

investigator, met with defendant who was still in custody.  The purpose of the interview 

was to develop information concerning other crimes—not to elicit statements concerning 

the September 27, 2002, shooting at the corner of 7th and Main Streets.  According to 

Detective Birdsong, the purpose of the interview was to develop information concerning 

an entirely different shooting incident at the corner of 20th and Pine Streets.  The 

shooting at the corner of 20th and Pine Streets which Detective Birdsong wanted to 

discuss occurred some distance from the charged incident at the intersection of Main and 

Seventh Streets for which defendant was charged.   Detective Birdsong was not 

investigating the September 27, 2002 shooting at the corner of 7th and Main Streets.  
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Detective Birdsong testified defendant was being approached as a witness; not as a 

suspect in the 20th and Pine Streets incident.  Detective Birdsong routinely spoke to 

persons in custody who were potential witnesses.  The detectives knew that defendant 

was a member of the local Black gang.  Defendant was not advised of his constitutional 

rights at the beginning of the interview.  Detective Birdsong explained:  “He already had 

been advised of his Miranda rights.  He said he wanted to talk to his mom or call an 

attorney, and we felt that we were obviously not going to be involved with any kind of 

statements he was going to give us [about the charged offense].”  Detective Birdsong 

gleaned this by reading Officer Ly’s written report.    

 Defendant was advised that the detectives were not going to ask any questions 

about the September 27, 2002, shooting at the corner of 7th and Main Streets.  At the 

beginning of the interview, defendant was not asked about the present charges.  Detective 

Birdsong testified, “We identified ourselves as investigators, that we had no involvement 

in his case, nor did we want any information about his case.”    

 Defendant willingly spoke to the detectives.  At the outset of the interview which 

was then limited to the shooting in the “20th and Pine area,” Detective Birdsong 

described the questions asked of defendant, “If he knew of any of his affiliates, 

friends, . . . gang members, who might be involved in the shootings in [the 20th and Pine 

area] specifically involving .40 caliber, .380, 9 millimeter handguns.”  Defendant was 

also asked about his gang membership and other and other gang members.  Detective 

Birdsong described the questions as open ended and involving crimes against Hispanics 

in the Long Beach area.  The fact such discussion could be used as evidence to support a 

section 186.22 gang enhancement allegation did not occur to Detective Birdsong.  

Defendant denied currently being a gang member.  Detective Birdsong testified, “He said 

he belonged to the . . . gang and that he, for the past year, had discontinued his affiliation 

with them.”   

 About five minutes into the interview, Detective Birdsong testified the following 

question was asked, ‘“We asked him if he knew the individuals in the gang who were 
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shooting Mexican gang members in the area of both his arrest and 20th Street and Pine 

Avenue.”’  Defendant then began to discuss Mr. Crawford.  According to defendant, Mr. 

Crawford supplied guns to gang members in order to shoot Hispanics.  Without any 

follow up questions about Mr. Crawford, Detective Birdsong described defendant’s 

statements as follows:  “He said . . . he had obtained a handgun, a .380 handgun, from 

Mr. Crawford.  He was enlisting Mr. Crawford for some assistance because he had been 

beaten a week before by some [rival gang] members and that Mr. Crawford had gave 

[sic] him a gun, and he, Mr. Crawford, had a.40 caliber.  They went over to the area of 

Seventh and Main in retaliation for his getting beaten up.”  Defendant stated that as he 

fled the scene of the Seventh and Main Streets shooting, he tossed the gun he had used 

into the backyard of an alley.  Prior to readvising defendant of his constitutional rights, 

the two detectives did not ask him any follow up questions; they simply sat and listened.   

 Thereafter, defendant was readvised on his constitutional rights.  Defendant then 

stated he did not want to talk to the detectives.  After invoking his right to silence, the 

detectives continued to talk to defendant.  No questions were asked about the shooting at 

the corner of Seventh and Main Streets or Mr. Crawford.  Defendant continued to give 

the detectives information about gang activities in the Long Beach area.  Defendant’s 

statements throughout the interview process, which lasted 30 minutes, were voluntary in 

the view of Detective Birdsong.   

 Defendant testified at the hearing on the motion to suppress his September 30, 

2002, statements.  Defendant admitted initiating the conversation with Officer Ly on 

September 27, 2002.  Defendant wanted to talk to Officer Ly.  Defendant was advised 

that it would be good for his case if he spoke to the two detectives.   Defendant described 

Detective Birdsall’s initial inquiry thusly,  “He asked me about gangs . . . what I happen 

to know about anybody’s involvement in shootings around the area of Pine and 20th and 

any involvement of — if I knew about any guns that had been used in the shootings.”  

Detective Birdsall asked specific questions about Mr. Crawford.  The two detectives 

asked defendant questions about the .40 caliber gun used in his case.  Defendant said he 
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did not know Mr. Crawford.  Defendant did not recall that Detective Birdsall mentioning 

anything about waiving any rights.  Defendant admitted that he had been advised of his 

Miranda rights on numerous occasions in the past.  Defendant admitted that he was 

familiar with the right to remain silent and to have a lawyer present.  Defendant also 

acknowledged that he was familiar with the criminal justice system because his stepfather 

was a Long Beach police officer.  Defendant did not volunteer the information about 

what happened on the day of the shootings.  Defendant denied volunteering any 

information about Mr. Crawford.   

 In denying the suppression motion, the trial court reasoned:  “[I]t is somewhat 

unusual in that the — as I understand the defendant’s testimony, he denied making the 

statement in the first place.  So by his motion, he’s asking the court to suppress 

statements that he did not make because any statements that he didn’t make were taken in 

violation of Miranda. . . .  [¶]  The most telling thing that I drew from the defendant’s 

testimony was that he repeated a couple of times that the officers were asking about the 

crimes in the vicinity of 20th and Pine, and in his testimony, he didn’t mention the area 

where the crime that he’s being charged with occurred.  He repeated twice the officers 

talking about 20th and Pine, and that certainly matches the testimony of the detective 

who said that he contacted him to ask him about 20th and Pine.  [¶]  So in that regard, it’s 

fully consistent with approaching him to see if he was willing to become a witness on the 

crimes that occurred in the area of 20th and Pine.  [¶] . . .  [¶]  But even aside from that, 

the statement made by the defendant, according to the officer, about calling the attorney 

was can I call an attorney or my mom to talk to you, the police officer.  I just don’t think 

that that rises to the level of invoking his right to an attorney at the time of the 

questioning.  [¶]  If [defendant] had said can I call a lawyer, I would imply beyond that 

sentence that what he means is can I call a lawyer to represent me now and to be with me 

during questioning.  But he added onto that sentence can I call a lawyer to talk to you, 

and I don’t think that rises to the level of requesting an attorney to assist him in 

questioning.  [¶] . . . [¶]  But I can’t get around the fact that the officer testified that his 
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statement was I’m confused.  Can I call a lawyer to talk to you?  And that’s just not the 

same as saying I want a lawyer representing me.  I want a lawyer or my mom to talk to 

you, the police officer.  [¶] . . . [¶]  But I just don’t see anything coercive about the 

interview by either Officer Ly or the other officer; and secondarily, I think that in both 

cases, there was compliance with Miranda.”   

 

b.  the suppression motion was properly denied 

 

 The California Supreme Court has held:  “Under the familiar requirements of 

Miranda, . . . a suspect may not be subjected to custodial interrogation unless he or she 

“knowingly and intelligently has waived the right to remain silent, to the presence of an 

attorney, and to appointed counsel in the event the suspect is indigent.”  (People v. Sims 

(1993) 5 Cal.4th 405, 440, citing Miranda v. Arizona (1966) 384 U.S. 436, 444-445, 473-

474.)  The California Supreme Court has held, “Statements elicited in violation of this 

rule are generally inadmissible in a criminal trial.”  (People v. Mayfield (1997) 14 Cal.4th 

668, 732, citing Miranda v. Arizona, supra, 384 U.S. at pp. 492, 494; see also People v. 

Neal (2003) 31 Cal.4th 63, 67.)  Federal decisional authority establishes that a waiver of 

a defendant’s Miranda rights may be either expressed or implied.  (Fare v. Michael C. 

(1979) 442 U.S. 707, 724-725 [an inquiry into the totality of the circumstances should be 

made to determine whether the accused knowingly and voluntarily decided to forego the 

right to remain silent]; North Carolina v. Butler (1979) 441 U.S. 369, 373 [“waiver can 

be clearly inferred from the actions and words of the person interrogated”].)  The 

California Supreme Court decisions are in accord.  (People v. Whitson (1998) 17 Cal.4th 

229, 247-250 [although officers did not obtain an express waiver of defendant’s Miranda 

rights, his indication that he understood his rights and his subsequent response to 

questions indicated a knowing and intelligent agreement to speak with the authorities]; 

People v. Medina (1995) 11 Cal.4th 694, 752 [same]; People v. Sully (1991) 53 Cal.3d 

1195, 1233 [defendant impliedly waived his Miranda rights when, after being 
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admonished of his rights, he responded affirmatively that he understood them and then 

gave a tape-recorded statement]; People v. Davis (1981) 29 Cal.3d 814, 823-826 [same].)  

The United States Supreme Court further held that where a suspect asserts the right to 

counsel, questioning may not resume until an attorney is present, unless the arrestee 

voluntarily initiates contact with the authorities.  (Edwards v. Arizona, supra, 451 U.S. at 

pp. 484-485; People v. Neal, supra, 31 Cal.4th at p. 67; People v. Storm (2002) 28 

Cal.4th 1007, 1021; People v. Bradford (1997) 14 Cal.4th 1005, 1033-1034.)  Defendant 

asserts on appeal that because he unequivocally asserted his right to counsel on 

September 27, 2002, his September 30, 2002, statements were inadmissible under 

Edwards. 

 In reviewing Miranda issues, we must accept the trial court’s resolution of 

disputed facts and inferences as well as its evaluations of credibility if substantially 

supported.  However, in addition, we must independently determine from undisputed 

facts and those found by the trial judge whether the challenged statement was legally 

obtained.  (People v. Storm, supra, 28 Cal.4th at pp. 1022-1023; People v. Cunningham 

(2001) 25 Cal.4th 926, 992; People v. Whitson, supra, 17 Cal.4th at p. 248; People v. 

Mayfield, supra, 14 Cal.4th at p. 733.)  As to factual matters, the Supreme Court has 

described appellate court review of disputes concerning historical facts, as distinguished 

from legal conclusions, as deferential in nature.  (People v. Holloway (2004) 33 Cal.4th 

96, 120; People v. Ochoa (1998) 19 Cal.4th 353, 401-402.)   

 

2  Defendant’s reference to counsel was equivocal 

 

 In this case, defendant specifically acknowledged that on September 27, 2002, his 

rights were read to him while in transit to the police station.  Thereafter, defendant asked 

to speak to Officer Ly.  Defendant acknowledged that he remembered his “Miranda 

rights.”  Officer Ly then asked defendant about the shootings.  Defendant evaded 

answering Officer Ly’s questions.  Defendant did inquire about how many people were 
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involved in the shootings as well as how much time he was “looking at doing.”  

Thereafter, defendant said he was confused.  Defendant then asked “Can I call a lawyer 

or my mom to talk to you?” Officer Ly terminated the interview because he did not 

believe he was “getting anywhere.”  Officer Ly believed that defendant was confused and 

may need time to think.  Officer Ly did not believe that defendant had asserted his right 

to counsel.  (We will discuss shortly the effect of Officer Ly’s subjective belief that no 

assertion of the right to counsel  occurred on September 27, 2002.)  The trial court found 

defendant did not invoke his right to have an attorney present during questioning.   

 In Davis v. United States, supra, 512 U.S. at pages 458-459, the United States 

Supreme Court held:  “The applicability of the ‘“rigid” prophylactic rule’ of Edwards [v. 

Arizona, supra, 451 U.S. at p. 483] requires courts to ‘determine whether the accused 

actually invoked his right to counsel.’  Smith v. Illinois [(1984)] 469 U.S. [91,] 95 [] 

(emphasis added), quoting Fare v. Michael C. [, supra,] 442 U.S. [at p. 719].  To avoid 

difficulties of proof and to provide guidance to officers conducting interrogations, this is 

an objective inquiry.  See Connecticut v. Barrett [(1987)] 479 U.S. [523,] 529 [].  

Invocation of the Miranda right to counsel ‘requires, at a minimum, some statement that 

can reasonably be construed to be an expression of a desire for the assistance of an 

attorney.’  McNeil v. Wisconsin [(1991)] 501 U.S. [171,]178 [].  But if a suspect makes a 

reference to an attorney that is ambiguous or equivocal in that a reasonable officer in 

light of the circumstances would have understood only that the suspect might be invoking 

the right to counsel, our precedents do not require the cessation of questioning.”  In 

People v. Neal, supra, 31 Cal.4th at pages 83-84, the California Supreme Court in 

evaluating the voluntariness of a defendant’s confession held:  “[O]ur evaluation 

‘permits—indeed, it mandates—inquiry into all the circumstances,’ including ‘evaluation 

of [defendant’s] age, experience, education, background, and intelligence. . . .’  (Fare v. 

Michael C.[, supra,] 442 U.S. [at p.] 725 [].)”   

 In a variety of circumstances, appellate courts have found references to an 

accused’s expressed desire for counsel to be ambiguous.  (People v. Gonzalez, supra, 34 
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Cal.4th at pp. 1119, 1122-1127 [“‘[I]f for anything you guys are going to charge me I 

want to talk to a public defender too, for any little thing’” found to be equivocal and 

ambiguous]; Clark v. Murphy (9th Cir. 2003) 331 F.3d 1062, 1070-1072 [defendant’s 

statement, “‘I think I would like to talk to a lawyer’” was not an unequivocal request for 

counsel]; Soffar v. Cockrell (5th Cir. 2002) 300 F.3d 588, 593-596 [defendant’s questions 

on “whether he should get an attorney; how he could get one; and how long it would take 

to have an attorney appointed” equivocal]; Dormire v. Wilkinson (8th Cir. 2001) 249 F.3d 

801, 803-804 [the defendant’s request to call his girlfriend was immediately followed by 

“‘Could I call my lawyer?’” found equivocal]; Valdez v. Ward (10th Cir. 2000) 219 F.3d 

1222, 1231-1233 [after confessing to murder, the defendant’s statement, “‘Yes, I 

understand it a little bit and I sign it because I understand it something about a lawyer and 

he want to ask me questions and that’s what I’m looking for a lawyer’” found 

ambiguous]; Burket v. Angelone (4th Cir. 2000) 208 F.3d 172, 196-198 [“‘I think I need a 

lawyer’” equivocal]; Diaz v. Senkowski (2nd Cir. 1996) 76 F.3d 61, 63-65 [“‘Do you 

think I need a lawyer?’” held to be equivocal]; Coleman v. Singletary (11th Cir. 1994) 30 

F.3d 1420, 1423, 1426 [when asked about the appointment of a public defender, the 

defendant stated:  “‘I don’t know.  But if he said to stop I don’t want to do what he said 

not to do’”]; Lord v. Duckworth (7th Cir. 1994) 29 F.3d 1216, 1219-1221 [“‘I can’t 

afford a lawyer but is there anyway I can get one?’”]; Connecticut v. Anonymous (1997) 

694 A.2d 766, 770-775 [“‘Do I still have a right to an attorney?’”]; Gresham v. U.S. 

(D.C. App. 1995) 654 A.2d 871, 873-875 [“at the time of his arrest but before the police 

questioned him, he invoked his right to counsel by asking his girlfriend, in the presence 

of police, to call his mother and tell her to get him a lawyer”—not a clear assertion of the 

right to counsel]; Arizona v. Eastlack (1994) 883 P.2d 999, 1005-1007, concur. opn. of 

Kleinschmidt, J. [“‘I think I better talk to an attorney’” found equivocal]; Poyner v. 

Murray (4th Cir. 1992) 964 F.2d 1404, 1410 [‘“Didn’t you tell me I had the right to an 

attorney?’” did not constitute an unequivocal invocation of the right to counsel under 
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Miranda]; Cothren v. Alabama (1997) 705 So.2d 861, 862-866 [“‘I think I want to talk to 

an attorney before I answer that’” subject to differing interpretations].)   

 Here, although defendant was only 18, he admitted he was familiar with his 

Miranda rights based upon his numerous arrests.  Also, defendant’s stepfather was a 

police officer.  Defendant initiated the discussions with Officer Ly.  Defendant was 

advised of his Miranda rights while being driven to the police station.  Defendant again 

asked to speak to Officer Ly at the police station.  Defendant was reminded of his 

Miranda rights.  Defendant’s subsequent statement that he was confused and “[C]an I 

call a lawyer or my mom to talk to you?” did not constitute an unequivocal request for 

counsel to be present. 

 

3.  Other issues 

 

 Two additional issues require analysis.  First, there is no merit to the argument of 

the Attorney General that Detective Birdsong did not interrogate defendant on September 

30, 2002 within the meaning of Miranda.  The United States Supreme Court has defined 

“interrogation” for Miranda purposes thusly:  “We conclude that the Miranda safeguards 

come into play whenever a person in custody is subjected to either express questioning or 

its functional equivalent.  That is to say, the term ‘interrogation’ under Miranda refers 

not only to express questioning, but also to any words or actions on the part of the police 

(other than those normally attendant to arrest and custody) that the police should know 

are reasonably likely to elicit an incriminating response from the suspect.”  (Rhode Island 

v. Innis (1980) 446 U.S. 291, 300-301; People v. Roldan (2005) 35 Cal.4th 646, 735.)  

The purpose of the interview was to develop evidence of shootings by Black gang 

members of Hispanics.  Defendant was also asked about his gang affiliation and other 

gang members.  Open ended questions were asked about crimes against Hispanics in the 

Long Beach area.  The question asked by Detective Birdsong, which in turn led to 

defendant’s discussion of Mr. Crawford and the September 27, 2002 shooting, was, as 
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previously noted, ‘“We asked him if he knew the individuals in the gang who were 

shooting Mexican gang members in the area of both his arrest and 20th Street and Pine 

Avenue.”’  We agree with defendant that these express questions and the nature of the 

questioning were reasonably likely to elicit incriminating statements.  As a street gang 

member, defendant is subject to enhanced sentencing pursuant to section 186.22; 

defendant was being asked about his street gang affiliation.  Further, street gang activities 

may be prosecutable under conspiracy statutes.  The explicit reference by Detective 

Birdsong to crimes involving the same racially motivated animus as the ones that led to 

defendant’s arrest is also a relevant factor.  Further, the question which led to defendant’s 

discussion of Mr. Crawford and the September 27, 2002 shootings made reference to the 

corner of 7th and Main Streets in Long Beach.  These factors, taken collectively, fall 

within the scope of questions or conduct reasonably likely to elicit an incriminating 

response.  (People v. Sims, supra, 5 Cal.4th at p. 444; In re Albert R. (1980) 112 

Cal.App.3d 783, 792.) 

 Second, defendant argues that Detective Birdsong’s subjective belief on 

September 30, 2002, there had been an invocation of Miranda rights by defendant on 

September 27, 2002, requires suppression of the incriminating statements.  Defendant 

argues:  “Appellant’s request to consult counsel, before answering questions, should also 

be deemed . . . unambiguous because both officers interrogating him interpreted the 

request as a clear invocation of his right to consult counsel. . . .  [¶]  Birdsall indicated he 

viewed appellant’s request for counsel as an unequivocal request. . . .  [¶]  When hearing 

the request, Officer Ly also viewed it as an unambiguous invocation of his right to 

counsel, because Ly told Birdsall that appellant had requested counsel.”  (Original 

italics.)  (We note that Officer Ly testified defendant had not requested counsel.  Rather, 

according to Officer Ly, defendant was confused and the interview was not getting 

anywhere.)   

 Nonetheless, the subjective beliefs of Officer Ly and Detective Birdsong as to 

whether Miranda is applicable are irrelevant to the constitutional admissibility of 
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evidence issue.  The United States Supreme Court has repeatedly noted that officers’ 

subjective opinions are irrelevant to Miranda-related issues.  In Moran v. Burbine (1986) 

475 U.S. 412, 423-424, the Supreme Court discussed the effect of the failure of Rhode 

Island investigators to apprise the accused that an assistant public defender desired to be 

present during any interrogation.  In the absence of any evidence the defendant knew of 

the assistant public defender’s request to be present during the interrogation, the Supreme 

Court held, “But whether intentional or inadvertent, the state of mind of the police is 

irrelevant to the question of the intelligence and voluntariness of [the defendant’s] 

election to abandon his rights.”  (Id at p. 423; accord Poyner v. Murray, supra, 964 F. 2d 

at p. 1412.)   

 Further, the uncommunicated subjective opinion of an officer as to whether an 

individual being questioned is a suspect is  irrelevant in terms of determining whether an 

accused is in custody for Miranda purposes.  In Stansbury v. California (1994) 511 U.S. 

318, 322-324, the Supreme Court held, “It is well settled, then, that a police officer’s 

subjective view that the individual under questioning, is a suspect, if undisclosed does 

not bear upon the question whether the individual is in custody for purposes of Miranda.”  

(See Thompson v. Keohane (1995) 516 U.S. 99, 114, fn. 15; People v. Farnam (2002) 28 

Cal.4th 107, 180-181.)   

 In a similar vein, in New York v. Quarles (1984) 467 U.S. 649, 656, the Supreme 

Court established a public safety exception to the Miranda rule under limited 

circumstances.  The Supreme Court explained this rule was not subject to a requirement 

that public safety be the motivation for the on-scene inquiry concerning the location a 

firearm. The court held:  “We hold that on these facts there is a ‘public safety’ exception 

to the requirement that Miranda warnings be given before a suspect’s answers may be 

admitted into evidence, and that the availability of that exception does not depend upon 

the motivation of the individual officers involved.  In a kaleidoscopic situation such as 

the one confronting these officers, where spontaneity rather than adherence to a police 

manual is necessarily the order of the day, the application of the exception which we 
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recognize today should not be made to depend on post hoc findings at a suppression 

hearing concerning the subjective motivation of the arresting officer.  Undoubtedly most 

police officers, if placed in Officer Kraft’s position, would act out of a host of different, 

instinctive, and largely unverifiable motives--their own safety, the safety of others, and 

perhaps as well the desire to obtain incriminating evidence from the suspect.”  (Id. at pp. 

655-656, fn. omitted; United States v. Newton (2d Cir. 2004) 369 F.3d 659, 677-678.)  

The omitted footnote in the quotation in the immediately preceding sentence adverts to 

the holding in Rhode Island v. Innis, supra, 446 U.S. at pages 300-301 concerning when 

interrogation occurs for purposes of Miranda which noted, “Similar approaches have 

been rejected in other contexts.  See Rhode Island v. Innis, supra, 446 U.S., at 301 [] 

(officer’s subjective intent to incriminate not determinative of whether ‘interrogation’ 

occurred) . . .”  (New York v. Quarles, supra, 467 U.S. at p. 656, fn. 6.)  The detectives’ 

belief on September 30, 2002, that defendant had invoked his right to counsel does not 

require us or the trial court to accept their legal conclusion when other evidence indicates 

the invocation was ambiguous.  (People v. Peevy (1998) 17 Cal.4th 1184, 1199 [“[I]t 

would be anomalous to hold that the applicability of the [Harris v. New York (1971) 401 

U.S. 222] rule depends upon the subjective intent of the interrogating police officer, 

when other applications of the Miranda rule generally do not turn upon the individual 

officer’s subjective state of mind, but rather upon the accused’s perception of his or her 

circumstances.”]; United States v. Doe (9th Cir. 1997) 109 F.3d 626, 634 [“[T]he 

obligation to administer Miranda warnings depends on the objective circumstances 

surrounding a suspect’s questioning, rather than the subjective intentions of law 

enforcement officials . . .”]; Poyner v. Murray, supra, 964 F. 2d at p. 1412 [refusing to 

adopt a rule penalizing several officers for “erring on the side of even excessive caution” 

in concluding an invocation of the right to counsel had been made by the accused].)  In 

the last analysis, the question of whether defendant unambiguously asserted his 

constitutional right to counsel is for the courts, not law enforcement officers, to decide.  

This analysis in the Fifth and Sixth Amendment context and is entirely consistent with 
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the same rule of law in Fourth Amendment suppression of evidence jurisprudence.  

(Devonpeck v. Alford (2004) 543 U.S. ___, ___ [125 S.Ct. 588, 593-594]; Whren v. 

United States  (1996) 517 U.S. 806, 813-814.) 

 

[The remainder of the discussion is deleted from publication.  See post at page 32 where 

publication is to resume.] 

 

4.  Unpublished Confession Issues 

 

 There is no issue raised as to the continued vitality of defendant’s September 27, 

2002 waiver on the September 30, 2002 interview.  The issue was not briefed and is 

therefore waived.  (Tiernan v. Trustees of Cal. State University & Colleges (1982) 33 

Cal.3d 211, 216, fn. 4; Johnston v. Board of Supervisors (1947) 31 Cal.2d 66, 70, 

disapproved on another point in Bailey v. County of Los Angeles (1956) 46 Cal.2d 132, 

138-139.)  The failure to brief the issue is for good reason, the entire issue has been 

forfeited because it was not raised in the trial court.  (Evid. Code, § 353; People v. 

Michaels (2002) 28 Cal.4th 486, 512.)  Moreover, given defendant’s admitted knowledge 

of his rights, no sound argument can be made that he was unaware of the right to silence 

and counsel on September 30, 2002.  There is no doubt he was aware of his rights 

because after a while, he asserted them.  (See United States v. Rodriguez-Preciado (9th 

Cir. 2005) 399 F.3d 1118, 1128-1129; United States v. Andaverde (9th Cir. 1995) 64 

F.3d 1305, 1313; Martin v. Wainwright (11th Cir. 1985) 770 F.2d 918, 932; McClain v. 

Hill (C.D. Cal. 1999) 52 F.Supp. 2d 1133, 1141.)  Further, the issue of the voluntariness 

of defendant’s September 30, 2002, statement was not raised in the trial court and has 

been forfeited.  (Evid. Code, § 353, subd. (a); People v. Michaels, supra, 28 Cal.4th at 

p. 512; see United States v. Olano (1993) 507 U.S. 725, 731; People v. Saunders (1993) 

5 Cal.4th 580, 589-590.)   
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B.  Exclusion of Opinion Testimony Regarding Eyewitness Identifications 

 

 Defendant argues that the trial court improperly excluded testimony regarding the 

inherent difficulties related to eyewitness identification.  Defendant further argues that 

the failure to allow such testimony violated his constitutional due process rights.  Prior to 

trial, the prosecution moved to exclude eyewitness identification expert testimony based 

on:  the fact that defendant confessed; such testimony would be intentionally misleading; 

and the jury would be instructed with CALJIC No. 2.92 relating to the factors to consider 

with eyewitness identification.  The trial court heard argument from defense counsel and 

deferred ruling on the motion until later in the trial.  However, the trial court noted that in 

addition to defendant’s statement, the eyewitness identification included not only the 

field identifications but also one victim’s positive identification at a subsequent live 

lineup.  In response to defense counsel’s argument that defendant might be left with no 

defense, the trial court stated, “Well, the fact, if it is a fact, that the defendant’s left with 

no other defense wouldn’t really support being able to call an expert witness to throw 

some spaghetti on the wall and see if something sticks.”   

 The trial court revisited the issue before the close of the prosecution’s case.  At 

that time, the trial court reiterated its prior ruling and said:  “I intend to instruct them on 

[CALJIC Nos.] 2.92 – 91 and 92.  I think those are the two instructions on eyewitness 

identifications.  I intend to give that instruction, although I think that the identification by 

the two victims, I think that the identification is probably the weakest part of the People’s 

case, so I don’t see the point of an expert on, you know eyewitness identification or 

cross-racial issues, all this other stuff. . . .  [¶]  Obviously, primarily the statements that 

are attributed to the defendant to Detective Birdsall is the strongest statement against the 

defendant.  And Officer [Ly], and the circumstances surrounding, you know, his running 

apparently away from the crime scene and then apparently seeing the police and doubling 

back.  That’s the strength of the case.”   
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 Preliminarily, defendant’s constitutional contention was not the basis of an 

objection in the trial court; thus, the constitutional issue is the subject of waiver, 

forfeiture, and procedural default.  (United States v. Olano, supra, 507 U.S. at p. 731; 

People v. Williams (1997) 16 Cal.4th 153, 250; People v. Vera (1997) 15 Cal.4th 269, 

274; People v. Padilla (1995) 11 Cal.4th 891, 971, overruled on another point in People 

v. Hill (1998) 17 Cal.4th 800, 823, fn. 1; People v. Rodrigues (1994) 8 Cal.4th 1060, 

1116, fn. 20; People v. Garceau (1993) 6 Cal.4th 140, 173; People v. Saunders, supra, 5 

Cal.4th at pp. 589-590; People v. McPeters (1992) 2 Cal.4th 1148, 1174; People v. 

Walker (1991) 54 Cal.3d 1013, 1023; People v. Ashmus (1991) 54 Cal.3d 932, 972-973, 

fn. 10; People v. Yarbrough (1997) 57 Cal.App.4th 469, 477-478.) 

 Notwithstanding that waiver, the California Supreme Court has acknowledged that 

opinion testimony on the factors that affect the accuracy of eyewitness identification can 

be admissible.  (People v. McDonald (1984) 37 Cal.3d 351, 375, 377, overruled on 

another point in People v. Mendoza (2000) 23 Cal.4th 896, 914; see also People v. 

Wright (1988) 45 Cal.3d 1126, 1140, fn. 12.)  The Court of Appeal has held:  “The 

McDonald court acknowledged that the decision to admit expert testimony remains a 

matter within the trial court’s discretion [citation], but held that the exclusion of such 

expert testimony would be an abuse of discretion when (1) eyewitness identification is a 

key element of the prosecution’s case and is not substantially corroborated by evidence 

giving the identification independent reliability and (2) the defendant offers qualified 

expert testimony on specific psychological factors shown by the record that could have 

affected the accuracy of the identification but are not likely to be fully known to or 

understood by the jury.”  (People v. Gaglione (1994) 26 Cal.App.4th 1291, 1305, 

overruled on another point in People v. Martinez (1995) 11 Cal.4th 434, 452; see also 

People v. Sanders (1995) 11 Cal.4th 475, 508; People v. Sandoval (1994) 30 Cal.App.4th 

1288, 1297.)  The Supreme Court also held:  “‘[T]he decision to admit or exclude expert 

testimony on psychological factors affecting eyewitness identification remains primarily 

a matter within the trial court’s discretion’ and [] such evidence ‘will not often be 
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needed.’  [Citation.]”  (People v. Sanders, supra, 11 Cal.4th at pp. 508-509, quoting 

People v. McDonald, supra, 37 Cal.3d at p. 377.)  In People v. Jones (2003) 30 Cal.4th 

1084, 1112, the California Supreme Court held:  “People v. Sanders[, supra,] 11 Cal.4th 

475 [], . . . distinguished McDonald.  Sanders said:  ‘Although eyewitness testimony was 

a key element of the prosecution’s case, here, unlike McDonald, eyewitness testimony 

was not the only evidence linking the defendant to the crime.  The eyewitness 

identification was corroborated by other independent evidence of the crime and the 

conspiracy leading to it.’  (People v. Sanders, supra, 11 Cal.4th at p. 509, italics in 

original.)”   

 In McDonald, the eyewitness testimony was the only evidence linking the 

defendant to the offense.  Moreover, the witnesses were equivocal and the defendant had 

a strong alibi defense.  (People v. McDonald, supra, 37 Cal.3d at p. 366.)  In this case, 

the eyewitness evidence was corroborated by defendant’s statements to Detective 

Birdsall as well as the victims’ identification.  No doubt, Mr. Espinoza could not 

positively identify defendant at a subsequent live lineup and at trial.  But Mr. Pineda was 

certain about his identification at the live lineup.  In addition, defendant’s membership in 

the local Black gang coupled with the fact that the Black and Hispanic gangs were 

committing revenge shootings constituted additional evidence of his involvement.  In 

addition, at the time defendant was apprehended in the area where the crimes occurred, 

he was sweating profusely, had a fast heart rate, and wore the same clothing the victims 

described.  Defendant’s statements to Officer Ly were additional incriminating evidence.  

The trial court did not abuse its discretion in excluding the opinion testimony concerning 

eyewitness identification. 

 Furthermore, even if the trial court’s ruling were improper, any error that resulted 

was harmless.  (People v. Sanders, supra, 11 Cal.4th at p. 510; People v. McDonald, 

supra, 37 Cal.3d at pp. 376-377; People v. Watson (1956) 46 Cal.2d 818, 836.)  The 

testimony of the witnesses was corroborative.  The jury had the opportunity to observe 

their demeanor and determine whether or not they were believable.  The jurors could also 
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draw on their own experiences in determining the reliability of the eyewitness testimony.  

The jury was instructed with CALJIC Nos. 2.91 and 2.922  In addition, defense counsel 

cross examined the witnesses extensively regarding their ability to identify defendant 

including:  the lack of light where the shooting occurred; the distance of the assailants 

from the victims; the length of time each victim looked at the persons who fired the 

shots; the assailants’ height, weight, hairstyle, facial hair, clothing, and placement of a 

hood; Mr. Pineda’s confusion about who he was identifying at the hospital and the live 

lineup; the fact that Mr. Pineda was shot in the back as he ran away; and the fact that Mr. 

Espinoza immediately fell face down after he was shot.  Defense counsel argued at length 

during closing argument regarding the witness’s identification.  Defense counsel 

 
2  CALJIC No. 2.91 was given as follows:  “The burden is on the People to prove 
beyond a reasonable doubt that the defendant is the person who committed the crime with 
which he is charged.  [¶]  If, after considering the circumstances of the identification and 
any other evidence in this case you have a reasonable doubt whether the defendant was 
the person who committed the crime, you must give the defendant the benefit of that 
doubt and find him not guilty.”   

 CALJIC No. 2.92 was given as follows:  “Eyewitness testimony has been received 
in this trial for the purpose of identifying the defendant as the perpetrator of the crimes 
charged.  In determining the weight to be given eyewitness identification testimony, you 
should consider the believability of the eyewitness as well as other factors which bear 
upon the accuracy of the witness’s identification of the defendant, including but not 
limited to, any of the following:  The opportunity of the witness to observe the alleged 
criminal act and the perpetrator of the act;  [¶]  The stress, if any, to which the witness 
was subjected at the time of the observation;  [¶]  The witness’s ability, following the 
observation, to provide a description of the perpetrator of the act;  [¶]  The extent to 
which defendant either fits or does not fit the description of the perpetrator previously 
given by the witness;  [¶]  The cross-racial or ethnic nature of the identification;  [¶]  The 
witness’s capacity to make an identification;  [¶]  Evidence relating to the witness’s 
ability to identify other alleged perpetrators of the criminal act;  [¶]  Whether the witness 
was able to identify the alleged perpetrator in a photographic or physical lineup;  [¶]  The 
period of time between the alleged criminal act and the witness’s identification;  [¶]  
Whether the witness had prior contacts with the alleged perpetrator;  [¶]  The extent to 
which the witness is either certain or uncertain of the identification;  [¶]  Whether the 
witness’s identification is, in fact, the product of his own recollection;  [¶]  And any other 
evidence relating to the witness’ ability to make an identification.”   
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emphasized:  the vague generic description of the assailants; the cross-racial nature of the 

identification; the victims’ confusion and lack of certainty at the live lineup; stress and 

lack of lighting at the time of the shooting; the subsequent suggestive nature of the 

identification at the hospital; and the witnesses’ inability to identify defendant from a 

photographic lineup.  In addition, defendant had no alibi defense.  Given the state of the 

evidence, there is no reasonable probability the verdict would have been more favorable 

had defense counsel presented evidence of psychological factors affecting eyewitness 

identification. 

 

C.  Substantial Evidence Supported Defendant’s Convictions 

 

 Defendant argues there was no substantial evidence to support his attempted 

murder convictions.  More specifically, defendant argues there was no substantial 

evidence he possessed the requisite intent to kill.  In reviewing a challenge of the 

sufficiency of the evidence, we apply the following standard of review:  “[We] consider 

the evidence in a light most favorable to the judgment and presume the existence of every 

fact the trier could reasonably deduce from the evidence in support of the judgment.  The 

test is whether substantial evidence supports the decision, not whether the evidence 

proves guilt beyond a reasonable doubt.  [Citations.]”  (People v. Mincey (1992) 2 

Cal.4th 408, 432, fn. omitted; People v. Hayes (1990) 52 Cal.3d 577, 631.)  Our sole 

function is to determine if any rational trier of fact could have found the essential 

elements of the crime beyond a reasonable doubt.  (Jackson v. Virginia, supra, 443 U.S. 

at pp. 318-319; People v. Bolin (1998) 18 Cal.4th 297, 331.)  The standard of review is 

the same in cases where the prosecution relies primarily on circumstantial evidence.  

(People v. Valdez (2004) 32 Cal.4th 73, 104; People v. Rodriguez (1999) 20 Cal.4th 1, 

11; People v. Stanley (1995) 10 Cal.4th 764, 792.)  The California Supreme Court has 

held:  “Reversal on this ground is unwarranted unless it appears ‘that upon no hypothesis 

whatever is there sufficient substantial evidence to support [the conviction].’  [Citation.]”  
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(People v. Bolin, supra, 18 Cal.4th at p. 331, quoting People v. Redmond (1969) 71 

Cal.2d 745, 755.)  There was substantial evidence to support defendant’s convictions. 

 Defendant argues that the evidence was unclear that he had the requisite specific 

intent to kill.  We disagree.  The California Supreme Court has held that attempted 

murder requires an intent to kill and the commission of a “direct but ineffectual act” 

toward the accomplishment of an intended killing.  (People v. Lee (2003) 31 Cal.4th 613, 

623; People v. Carpenter (1997) 15 Cal.4th 312, 391; People v. Collie (1981) 30 Cal.3d 

43, 61-62.)  Evidence of such intent is usually circumstantial.  As we have previously 

observed:  “There is rarely direct evidence of a defendant’s intent.  Such intent must 

usually be derived from all the circumstances of the attempt, including the defendant’s 

actions.  [Citation.]”  (People v. Chinchilla (1997) 52 Cal.App.4th 683, 690; see also 

People v. Villegas (2001) 92 Cal.App.4th 1217, 1225; People v. Lashley (1991) 1 

Cal.App.4th 938, 946.)   

 Substantial evidence supports the jury’s specific intent finding.  As noted 

previously:  there was a history of rivalry between defendant’s gang and the Hispanic 

gang in the area of Seventh and Main Streets in Long Beach, where the shootings 

occurred; both assailants wore dark clothing as the local Black gang members were wont 

to when committing crimes; defendant was a member of the local Black gang; defendant 

had recently been assaulted by two Hispanic gang members; defendant admitted he 

secured a weapon from Mr. Crawford; Mr. Crawford gave defendant a .380 caliber 

handgun; Mr. Crawford carried a .40 caliber handgun; defendant and Mr. Crawford 

walked up to a group of male Hispanics, whom they believed belonged to the local 

Hispanic gang; defendant and Mr. Crawford began shooting at the men from a distance 

of approximately 10 feet, hitting both victims; and defendant shot at least seven shots 

while Mr. Crawford fired at least three shots.  (See People v. Villegas, supra, 92 

Cal.App.4th at p. 1224 [six shots fired suggested an intent to kill]; People v. Herrera 

(1999) 70 Cal.App.4th 1456, 1463-1464 [deliberate nature of attempted murder 

evidenced by fact that car made two passes by an apartment where gang members had 
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gathered and far more shots were fired than would occur from an accidental firearm 

discharge]; People v. Gutierrez (1993) 14 Cal.App.4th 1425, 1436-1437 [firing five shots 

at close range].)  Moreover, the firing of a single bullet may be sufficient to demonstrate 

intent to kill.  (People v. Chinchilla, supra, 52 Cal.App.4th at p. 690.) 

 

D.  Gang Evidence 

 

1.  bifurcation motion 

 

 Defendant argues the trial court improperly denied his oral motion to bifurcate the 

gang enhancement evidence from the trial on the underlying charges.  In addition, 

defendant argues the trial court’s denial of the motion violated his constitutional rights to 

due process and a fair trial.  We reject defendant’s argument.   

 Preliminarily, defendant’s constitutional contentions were not the basis of an 

objection in the trial court and thus are the subject of waiver, forfeiture, and procedural 

default.  (United States v. Olano, supra, 507 U.S. at p. 731; People v. Williams, supra, 16 

Cal.4th at p. 250; People v. Vera, supra, 15 Cal.4th at p. 274.)  Notwithstanding that 

waiver, the trial court could properly deny the bifurcation motion in this case.  In 

People v. Hernandez (2004) 33 Cal.4th 1040, 1048, the California Supreme Court held:  

“Although no statute requires bifurcation, we found authority to bifurcate trial issues ‘in 

section 1044, which vests the trial court with broad discretion to control the conduct of a 

criminal trial:  “It shall be the duty of the judge to control all proceedings during the 

trial . . . with a view to the expeditious and effective ascertainment of the truth regarding 

the matters involved.”’  [Citation.]”  (Ibid., quoting People v. Calderon (1994) 9 Cal.4th 

69, 74-75.)  However, the Hernandez court further found:  “[T]he criminal street gang 

enhancement is attached to the charged offense and is, by definition, inextricably 

intertwined with that offense.  So less need for bifurcation generally exists with the gang 

enhancement than with a prior conviction allegation.  [Citation.]”  (People v. Hernandez, 
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supra, 33 Cal.4th at p. 1048.)  The Hernandez court acknowledged:  “[E]vidence of gang 

membership is often relevant to, and admissible regarding, the charged offense.  

Evidence of the defendant’s gang affiliation—including evidence of the gang’s territory, 

membership, signs, symbols, beliefs and practices, criminal enterprises, rivalries, and the 

like—can help prove identity, motive, modus operandi, specific intent, means of applying 

force or fear, or other issues pertinent to guilt of the charged crime.  [Citations.]”  (Id. at 

p. 1049.)  In finding no abuse of discretion in the case before it, the Hernandez court 

held:  “[T]he trial court’s discretion to deny bifurcation of a charged gang enhancement is 

[] broader than its discretion to admit gang evidence when the gang enhancement is not 

charged.  [Citation.]”  (Id. at p. 1050.) 

 In this case, the trial court noted, “I think the issue [of gang involvement] is too 

intertwined to separate, and the fact that the People have a right to prove motive in order 

to establish the crime would indicate that that issue should not be bifurcated.”  The trial 

court denied defendant’s renewed motion, noting:  “Although I recognize that the 

statements attributed to the defendant support motive of retaliation, it sounds on the 

surface like another motive sort of goes hand in hand, which is exactly, you know, to aid 

the gang.  It’s fully compliant for the purpose of [section] 186.22.  [¶]  I mean it sounds 

like that the People’s theory is going to follow that kind of dual-motive thing.  On the one 

hand in particular he was retaliating for the assault that he suffered, and secondarily that 

— maybe it’s even not in the No. 1 spot, but at any rate, is the motivation for one 

criminal street gang to victimize other People in order to support and strengthen the gang.  

[¶] . . . [¶]  . . . [I]f it was a situation where the gang stuff was pretty far afield so it looked 

like they were kind of bootstrapping it into the case, the court would certainly apply 

[Evidence Code section] 352.  But it seems to be absolutely part and parcel to the whole 

situation.”  As noted previously, defendant was an admitted member of the local Black 

gang.  The assailants in this instance asked the victims where they were from, which 

constituted a gang challenge.  The two persons who fired shots wore all black as was the 

custom of the local Black gang.  The two suspects ran in the direction of the park where 
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the local Black gang members congregated.  There was a history of local Black gang 

members shooting at Hispanics in the area even if they were uncertain that they belonged 

to the local Hispanic gang.  These factors were all relevant in establishing a motive for 

the shootings.  As a result, the trial court acted within its broad discretion in denying the 

bifurcation motion.  (People v. Hernandez, supra, 33 Cal.4th at p. 1051; People v. Martin 

(1994) 23 Cal.App.4th 76, 80.)  Moreover, any error in failing to bifurcate the gang 

evidence from the trial was harmless.  (People v. Champion (1995) 9 Cal.4th 879, 923; 

People v. Watson, supra, 46 Cal.2d at p. 836.)  Based on defendant’s confession and 

flight and the identification by the witnesses, it is not reasonably probable that the 

outcome would have been different had the gang enhancement been bifurcated from the 

trial of the remaining charges. 

 

2.  evidence of gang “business meetings” 

 

 Defendant further argues the trial court improperly overruled an Evidence Code 

section 352 objection to the introduction of Detective McGuire’s testimony regarding 

“business meetings” of the local Black gang.  Defendant further argues the introduction 

of such evidence violated his federal due process rights.  Again, defendant’s 

constitutional contentions were not the basis of an objection in the trial court and thus are 

the subject of waiver, forfeiture, and procedural default.  (Evid. Code, § 353, subd. (a); 

United States v. Olano, supra, 507 U.S. at p. 731; People v. Williams, supra, 16 Cal.4th 

at p. 250; People v. Vera, supra, 15 Cal.4th at p. 274.)  Moreover, although defense 

counsel initially objected to the testimony regarding gang meetings, he subsequently 

withdrew the objection.  Defense counsel argued that Detective McGuire’s testimony 

should be limited to responding to hypothetical questions that may include hearsay.  

Defendant has therefore waived the issue on appeal.  (See People v. Clark (1992) 3 

Cal.4th 41, 125-126 [“In the absence of a timely and specific objection on the ground 

sought to be urged on appeal, the trial court’s rulings on admissibility of evidence will 
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not be reviewed”]; People v. Price (1991) 1 Cal.4th 324, 430 [“Defendant may not 

challenge on appeal the admission of evidence on grounds not urged in the trial court”]; 

People v. Gutierrez, supra, 14 Cal.App.4th at p. 1434 [objection on ground of vagueness 

was insufficient to preserve the issue of whether hypothetical questions to gang expert 

were beyond proper scope of expert testimony].) 

 

E.  Cumulative error 

 

 Defendant argues that the cumulative effect of errors committed by the trial court 

requires the reversal of his convictions.  We disagree.  There has been no showing of 

cumulative prejudicial error.  (People v. Noguera (1992) 4 Cal.4th 599, 649; see also 

People v. Cudjo (1993) 6 Cal.4th 585, 630 [no cumulative error when the few errors 

which occurred during the trial were inconsequential]; People v. Garceau, supra, 6 

Cal.4th at p. 198; People v. Clark (1993) 5 Cal.4th 950, 1017.)  Whether considered 

individually or for their cumulative effect, any of the errors alleged did not affect the 

process or accrue to defendant’s detriment.  (People v. Sanders, supra, 11 Cal.4th at p. 

565; People v. Cudjo, supra, 6 Cal.4th at p. 637.)  As the California Supreme Court has 

held, “A defendant is entitled to a fair trial, not a perfect one.”  (People v. Mincey, supra, 

2 Cal.4th at p. 454; People v. Miranda (1987) 44 Cal.3d 57, 123.)  In this case, one of 

essentially uncontroverted evidence of guilt, defendant received more than a fair trial. 

 

F.  Sentencing 

 

1.  Defendant’s sentence does not constitute cruel and unusual punishment 

 

 Defendant argues that his sentence is so grossly disproportionate as to violate the 

United States and California Constitutions.  (U.S. Const., 8th Amend.; Cal. Const., art I, 

§ 17.)  More specifically, defendant argues that the 80-year-to-life sentence constitutes 
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cruel and unusual punishment.  Although defendant was only 18 when the attempted 

murders were committed, the shootings motivated in part by racial animus, were carried 

out in a callous manner against innocent victims for purposes of retaliation and gang 

notoriety.  Defendant deliberately obtained a gun and assistance from another gang 

member, chose two unknown victims based solely on their ethnicity, and fired numerous 

shots at them at close range.  In addition, defendant had an extensive juvenile record 

dating back to age 14, which included a battery and an assault with a deadly weapon 

causing great bodily injury.  At the time of the offense, defendant was on juvenile 

probation assigned to an intensive supervision gang caseload.  Defendant had been 

returned to camp two or three times on probation violations.  Therefore, given 

defendant’s prior history and the facts related both to him and his offenses, no 

constitutional violation has occurred by reason of his 80-year-to-life sentence.  (Rummel 

v. Estelle (1980) 445 U.S. 263, 268, 284; Spencer v. Texas (1967) 385 U.S. 554, 560; 

People v. Martinez (1999) 71 Cal.App.4th 1502, 1510-1517; People v. Cooper (1996) 43 

Cal.App.4th 815, 820-828; People v. Cartwright (1995) 39 Cal.App.4th 1123, 1134-

1137.) 

 

2.  Imposition of consecutive sentence without jury determination 

 

 Citing Blakely v. Washington (2004) 542 U.S. 296, ___ [124 S.Ct. 2531, 

2537-2539, 2543] and Apprendi v. New Jersey (2000) 530 U.S. 466, 490, defendant 

argues he was entitled to a jury trial regarding whether consecutive sentences should have 

been imposed on the subordinate counts.  This contention has no merit.  (People v Black 

(June 20, 2005, S126182)  ___ Cal.4th ___, ___ [2005 WL 1421815]; United States v. 

Harrison (8th Cir. 2003) 340 F.3d 497, 500; United States v. Lafayette (D.C.Cir. 2003) 

337 F.3d 1043, 1049-1050; United States v. Hernandez (7th Cir. 2003) 330 F.3d 964, 

982; United States v. Davis (11th Cir. 2003) 329 F.3d 1250, 1254; United States v. 

Chorin (3rd Cir. 2003) 322 F.3d 274, 278-279; United States v. Lott (10th Cir. 2002) 310 
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F.3d 1231, 1242-1243; United States v. White (2nd Cir. 2001) 240 F.3d 127, 136; United 

States v. Henderson (S.D.W.V. 2000) 105 F.Supp.2d 523, 536-537; People v. Clifton 

(Ill.App. 2003) 795 N.E.2d 887, 902; People v. Groves (2003) 107 Cal.App.4th 1227, 

1230-1231; People v. Carney (Ill.App. 2001) 752 N.E.2d 1137, 1144-1145; People v. 

Wagener (Ill.App. 2001) 752 N.E.2d 430, 441.) 

 

[The balance of the opinion is to be published.] 

IV.  DISPOSITION 

 

 The judgment is affirmed. 
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